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tion ; for the object of the purchase has 
failed, and he has been indirectly imposed 
upon: Bond v. Quattlebaum, 1 McCord 
(S. C.) 548 ; s. c. 10 Am. Dec. 702 ; 
King v. Brown, 54 Ind. 368, 375. But 
the insufficiency in quantity must be so 
great as to defeat the object of the pur- 
chase : Pringle v. Witten, 1 Bay (S. 
C.) 256 ; s. c. 1 Am. Dec. 612. 

Executory and executed contracts. — In 
granting relief because of a deficiency or 
excess, the courts are inclined to draw 
no distinction between executed and 
executory contracts. " The principle is 
the same whether the contract only be 
executed or has been consummated by 
giving the deed ; the injury is the same 
which the party sustains in the one case 
as the other, the mode of redress, and 
indeed the power of the court over the 
case may be very different:" Couse v. 
Boyles, 4 N. J. Eq. 212, 216 ; Ketchum 
v. Stout, 20 Ohio 453, 461 ; Noble 
v. Googins, 99 Mass. 231 ; Eoback v. 
Kilgores, 26 Gratt. 442 ; s. c. 21 Am. 
Bep. 317 ; Blessing v. Beatty, I Bob. 
287 ; Triplett v. Allen, 26 Gratt. 721 ; 
s. c. 21 Am. Bep. 320 ; Mendenhall v. 
Steckel, 47 Md. 453; s. c. 28 Am. 
Bep. 481 ; Marbury v. Stonestreet, 1 



Md. 152; Kreiter v. Bamberger, 82 
Penn. St. 59 ; s. c. 22 Am. Bep. 750 ; 
Smith v. Evans, 6 Binn. 102. Laches 
may be a ground for refusing relief : De- 
laney v. McDonald, 47 Wis. 108 ; see 
Wilson v. Randall, 67 N. Y. 338 ; Fame 
v. Martin, 7 Id. 210 ; Martin v. Cham- 
bers, 84 111. 579. This defence may be 
urged in a suit for the purchase-money 
as in the principal case : Mendenhall v. 
Steckel, 47 Md. 453 ; s. c. 28 Am. Bep. 
481 ; Darling v. Osborne, 51 Vt. 148 ; 
Noble v. Googins, 99 Mass. 231 ; Hill v. 
Buckley, 17 Ves. 394; Townshend v. 
Stangroom, 6 Id. 341 ; Davis v. Sabita, 
63 Benn. St. 90. 

Specific performance. — If the purchaser 
discovers there is a deficiency before he 
gets his deed, he may still insist on a speci- 
fic performance of the contract, or he may 
rescind it at his pleasure ; and insisting 
upon performance does not deprive him 
of his right to a deduction for the defi- 
ciency : Ketchum v. Stout, 20 Ohio St. 
452, 459 ; Malins v. Freeman, 2 Keen 
25 ; Manser v. Back, 6 Hare 443 ; Les- 
lie v. Thompson, 9 Hale 268 ; see Pomeroy 
on Specific Performance, sec. 245. 

W. W. Thornton. 

Crawfordsville, Ind. 



Supreme Court of Wisconsin. 

JONES v. FLORENCE MINING COMPANY. 

Where a master employs, to work in a dangerous place, a servant who from youth, 
inexperience or ignorance, is unable to appreciate the danger, it is the duty of the 
master to explain the nature of such danger, and if without such explanation the 
servant is set to work, either by the master or his agent, and is injured, the master 
is liable, even though the danger would have been apparent to a person of capacity 
and knowledge, and the immediate cause of the injury is the negligence of co-em- 
ployees. 

A boy, under fifteen years of age, who was employed by a mining company to 
carry drills above ground, went into the mine, and while carrying drills there was 
injured by the fall of ore from the roof. There was some evidence that he had 
been sent into the mine by either the captain or the pit boss, and that no explana- 
tion had been given him as to the dangerous character of the place. The weight 
of the evidence tended to show that the fall of the ore was the result of the negli- 
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gence of the miners themselves and not of the company or its subordinate officers. 
Held, that it was error for the court below to direct a verdict for defendant. 

Semble. The duty of guarding against the danger resulting from leaving loose 
stones or ore in the roof or sides of a mine is one which the employer may reason- 
ably impose on the miners themselves, but if a neglect of this duty is brought to the 
knowledge of the master and he takes no steps to remove the danger, he is liable 
to an employee who without contributory negligence is injured thereby. 

Paterson v. Wallace, 1 Macq. 748, and Hall v. Johnson, 3 H. & C. 589, compared. 

Appeal from Circuit Court, Milwaukee county. 

Adolph Herdigen and J. Q-. Flanders, for appellant. 

Van Dyke $• Van Dyke and J. Gt. Jenkins, for respondent. 

The opinion of the court was delivered by 

Taylor, J. — The appellant, a minor, brought this action to 
recover damages for an injury which he sustained while in the em- 
ploy of the respondent company. The uncontroverted facts in the 
case are as follows : The appellant was at the time of the accident, 
according to his testimony, less than fifteen years old. He had been 
employed three weeks before by the company to work above ground, 
carrying drills and other tools from the mouth of the mine then 
being worked by the company, to the blacksmith-shop for repairs, 
and bringing them back to the mouth of the mine ; that he had 
been so employed for about three weeks before he was injured ; 
that on the day the injury was received the appellant had gone 
down into the mine, and was at work there carrying the drills from 
the place where they were used by the miners to the bottom of the 
shaft and putting them into the bucket, going up with them, and car- 
rying them to the blacksmith-shop for repairs, and then returning them 
to the miners in mine No. 1 ; and that while he was in the mine, 
sitting down and waiting to take some drills which the miners were 
still using, a large piece of ore fell from the roof of the mine and 
struck him upon the leg, and so injured it that it became neces- 
sary to amputate it. To recover damages for this injury this action 
was brought. 

Whether the appellant was sent into the mine bj either the 
superintendent or captain of the mine, or by the mine boss, is a 
controverted question. The appellant, and at least one of the wit- 
nesses, testified on the trial that he was, on the morning of the day 
on which the accident happened, sent down into the mine to work 
in carrying and returning drills as above stated ; and that previous 
to this time he had not worked in the mine at all, although he 
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admits he had been down in the mine a few times before, but had 
not been sent there to do any work until the morning of the acci- 
dent. The captain of the mine and pit boss both testified that the 
appellant was not sent into the mine by either of them to do any 
work, but, on the contrary, that he had been forbidden by them to 
go down into the mine for any purpose. It is shown by the evi- 
dence that the appellant was placed under the pit boss, with in- 
structions to do what the boss required him to do. There was 
testimony given on the trial, on the part of the appellant, showing 
that the pit boss was notified several times before the accident 
happened that the roof of the mine was in a dangerous condition, 
at the place where the accident happened, and that it ought to 
be attended to at once; and that the captain of the mine was 
informed the day before the accident happened that the roof of 
the mine was in a dangerous condition. The same witnesses also 
testified, that it was the duty of the pit boss to see that the mine 
is made all safe. This fact was also controverted, and on the part 
of the defendant, the evidence was that it was the duty of the 
miners themselves to see to the safety of the roof and walls of the 
mine, especially to see that all loose or dangerous rocks or ore was 
removed from the roof of the mine. But as the circuit judge 
directed a verdict for the defendant, we must, for the purposes of 
this appeal, consider the testimony given on the part of the appel- 
lant, as though it were uncontradicted by the evidence given on 
the part of the respondent ; and the question is, whether, upon the 
evidence given by the appellant, the jury would have been justified 
in finding a verdict for the appellant. 

On the part of the appellant it is claimed that, upon the evi- 
dence produced, the jury would have been justified in finding a 
verdict for the plaintiff upon two grounds : First. That it was the 
duty of the company to see that the roof of the mine where the 
plaintiff was at work was kept in a reasonably safe condition, and 
that if the injury occurred from a want of reasonable care on the 
part of the company in keeping the roof of the mine in such safe 
condition, then the company is liable to the plaintiff for the dam- 
ages sustained. Second. That the company owed a duty to the 
plaintiff, who was a minor not over the age of fifteen years, 
if it sent him to work in a dangerous place, to fully instruct 
him as to the danger of the employment ; and if it neglected so 
to instruct him, and he was injured by reason of a danger of which 
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he was not informed, and of which he had no adequate knowledge, 
then the defendant is liable, even though the accident was caused 
by the neglect of those employed in the mine, and not of the com- 
pany. 

On the part of the respondent it is claimed that the plaintiff was 
properly nonsuited. First, for the reason that the evidence con- 
clusively shows that the accident happened solely through the fault 
of the miners working in the mine with the plaintiff, and so occurred 
through the fault and negligence of the co-employees of the plain- 
tiff, and not through the fault of the company ; second, if it 
should be admitted that it was the duty of the pit boss to see that 
the roof of the mine was kept in a safe condition, and the accident 
happened through the negligence of such pit boss, such negligence 
on his part would be the negligence of a co-employee, and not the 
negligence of the company, and the company would not be liable ; 
third, that the injury occurred by reason of an accident which is 
incident to the business of working in mines, the risk of which the 
employee assumes when he enters the service, and there is no ex- 
press or implied contract on the part of the mining company to 
protect him against such accidents. 

As to the first point made by the appellant we are not prepared 
to say that it is well taken. There is the statement of one witness 
on the part of the plaintiff, made in a general way, " that the pit 
boss is supposed to get ore out of the mine, and see that the back is 
all right, and make the mine all safe." This is the only evidence 
given on that subject on the part of the appellant upon that point, 
and there is no explanation by the witness showing from what 
source he obtained his information as to the duty of the pit boss 
in this respect. On the part of the respondent the evidence is very 
strong that it was and is the duty of the miners themselves to see 
that the roof and sides of the mine are made safe against all dan- 
ger from loose ore or stones, in the roof or sides of the mine in 
which they are working at the time, and as to that matter the pit 
boss has no particular charge or duty. We have grave doubts whe- 
ther it would be our duty to set aside the nonsuit upon this point 
alone, where the evidence is so overwhelmingly against the plain- 
tiff. There may be other dangers in the working and management 
of a mine which the court would, even in the absence of evidence, 
charge the employers with the duty of guarding against for the 
protection of those in their employ ; but the danger resulting from 
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leaving loose stones or ore in the roof or sides of the mine is a dan- 
ger which the employer may well impose the duty of guarding 
against upon those working in the mine. Such danger is the direct 
result of their operations, and they are always on the ground, and 
have better facilities for knowledge when a danger of that kind 
exists, and for removing the same, than the pit boss or captain of 
the mine, and there would seem to be no ground for holding that 
the owner of the mine may not impose such duty upon the miners 
themselves. 

A different question might have arisen had the proofs shown that 
notwithstanding the general duty of the miners to provide against 
this danger, they had neglected to perform their duty, and the 
knowledge of this neglect had been brought home to the captain of 
the mine, or even the pit boss, and no steps had been taken, within 
a reasonable time, to remove such danger, or cause it to be removed, 
and an accident had happened, after such neglect, to an employee 
whose duty did not require him to protect himself against such 
danger. See Gilman v. Rd. Co., 13 Allen 433, 441, 442, and 
cases there cited. 

A case of that kind was decided by the House of Lords on an 
appeal from a Scotch court, and adversely to the mining company : 
Paterson v. Wallace, 1 Macq. 748. That was a mining case. The 
action was brought by the widow and children of the husband and 
father, who had been killed, while in the employment of the defend- 
ants, in their mine, by the falling of a stone from the roof of the 
main road of the mine, while the deceased was at work in the mine 
at the spot where the stone fell. The evidence showed that the 
underground manager of the mine had notice of the dangerous con- 
dition of the stone before the accident happened, in time to have 
removed it before it fell ; that he advised the workmen that there 
was no immediate danger, and afterwards promised to remove it, 
and sent some persons to remove it, but before they reached the 
place the stone fell and killed the deceased. Upon that proof, the 
Scotch court directed a verdict for the defendant ; and upon appeal 
to the House of Lords the judgment was reversed ; that court 
holding that, upon the evidence, the case should have been sub- 
mitted to the jury, because the evidence of the plaintiffs showed 
that the underground manager of the mine knew of the dangerous 
condition of the stone, and having such knowledge, it became his 
duty to cause it to be removed within a reasonable time, and if he 
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neglected so to remove it, and an injury happened to a person work- 
ing in the mine by reason of such neglect, the company was liable 
in damages to the person so injured. In the opinion in that case it 
is said the court ought to have stated the law to the jury as follows: 
"That if Snedden, the defendant's manager, had failed in his duty 
in timeously directing the stone in question to be removed, it would 
afford no defence that Paterson continued to work after the orders 
for the removal of the stone had been actually given." There was 
nothing in the case tending to show that it was a part of Paterson's 
duty to protect himself against the defect in the roof of the mine. 

This case seems to be in conflict with the case of Ball v. John- 
son, 3 Hurl. & C. 589, cited by the learned counsel for the respond- 
ent, and much relied on in their brief in this case. In Hall v. 
Johnson, in the Exchequer Chamber, the court decided, in a case 
almost identical in its facts with the case of Paterson v. Wallace, 
that the defendant was not liable, and sustained a nonsuit ordered 
by the trial court on the ground that the underground manager, 
or, as he was designated in the last case, "under-looker," whose 
duty it was to see that the roofs of the mine were propped and made 
secure, was a co-employee with the person injured. Whether, upon 
all the facts in the two cases, they can stand together, or whether 
the cases are to be reconciled, upon the ground that the law in Scot- 
land upon the subject of the liability of the master to the servant 
is different from the law in England, we need not consider in this 
case, as we have concluded that the judgment in this case must be 
reversed upon the sound proposition made by the learned counsel 
for the appellant. 

We think it is now clearly settled that if a master employs a 
servant to do work in a dangerous place, or where the mode of 
doing the work is dangerous and apparent to a person of capacity 
and knowledge of the subject, yet if the servant employed to do 
work of such a dangerous character or in a dangerous place, from 
youth, inexperience, ignorance or want of general capacity, may 
fail to appreciate the dangers, it is a breach of duty on the part of 
the master to expose a servant of such character, even with his own 
consent, to such dangers, unless he first gives him such instructions 
or cautions as will enable him to comprehend them, and do his work 
safely, with proper care on his part. This rule does not in any 
manner conflict with the other well-established rule, that the em- 
ployee in any particular business assumes all the risks and hazards 
Vol. XXXIV.— 74 
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which are incident to such business, when the employee is of suffi- 
cient intelligence and knowledge to comprehend the dangers inci- 
dent to his employment ; and in the case of an adult person, in the 
absence of evidence showing the contrary, the presumption is that 
the employee has sufficient intelligence to comprehend the dangers 
incident to his employment : Coombs v. New Bedford Cordage Co., 
102 Mass. 572 ; Sullivan v. India Mfg. Co., 113 Id. 396 ; Grizzle v. 
Frost, 3 Fost. & F. 622 ; Gilman v. Bd. Co., 13 Allen (Mass.) 433, 
441, 442 ; Coal Co. v. Beid, 3 Macq. 266-295 ; Hill v. Gust, 55 Ind. 
45 ; Bd. Co. v. Valerius, 56 Id. 511 ; Bd. Co. v. Fort, 17 Wall. 
553; Thompson v. Bd. Co., 14 Fed. Rep. 564 ; Cook v. Bd. Co., 
24 N. W. Rep. 311 ; Anderson v. Morrison, 22 Minn. 274 ; Strah- 
lendorf v. Bosenthal, 30 Wis. 674. These cases, and many others 
which might be cited, fully establish the rule as above stated in regard 
to the employment of servants who, by reason of youth, inexpe- 
rience, or want of capacity, are unable to comprehend the dangers 
incident to a hazardous employment. 

There are many reasons given by the courts for holding to the 
rule above stated, the most satisfactory of which are, 1st, that the 
master owes a duty towards an employee who is directed to perform 
a hazardous and dangerous work, or to perform his work in a dan- 
gerous place, where the employee, from want of age, inexperience, 
or general capacity, does not comprehend the dangers, to point out 
to him the dangers incident to the employment, and thus enable 
him to comprehend, and so avoid them, and that neglect to discharge 
such duty is gross negligence on the part of the employer ; 2d, that 
such an employee does not assume the risk of the dangers incident 
to such hazardous employment, because he does not comprehend 
them, and the law will not therefore presume that he contracted to 
assume them. 

In the case of Coombs v. New Bedford Cordage Co., supra, a 
boy of the age of fourteen years was employed to work in a dan- 
gerous place, on account of the machinery which was in operation 
in his immediate vicinity, and the court say : " The notice which 
the defendants were obliged to give the plaintiff of the nature of 
the risk incident to the service which he undertook, must be such 
as to enable a person of his youth and inexperience in the business 
intelligently to appreciate the nature of the danger attending its 
performance. The question, indeed, on this branch of the case, is 
not of due care on the part of the plaintiff, but whether the cause 
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of the injury was one of which he knowingly assumed the risk, or 
one which, by reason of his incapacity to understand and appre- 
ciate its dangerous character, or neglect of the defendant to take 
due precautions to effectually inform him thereof, the defendants 
were bound to indemnify him against the consequences. But in 
determining this question, it is proper and necessary to take into 
consideration, not only the plaintiff's youth and inexperience, but 
also the nature of the service which he was to perform, and the 
degree to which his attention, while at work, would need to be de- 
voted to its performance. The obligation of the defendant would 
not necessarily be discharged by merely informing the boy that the 
employment itself, or a particular place or machine in the building 
or room in which he was to work was dangerous. Mere information 
in advance that the service was dangerous, or a particular thing 
connected with it was dangerous, might give him no adequate notice 
or understanding of the kind and degree of danger which would 
necessarily attend the actual performance of his work." 

In the case of Gtrizzle v. Trout, supra, a girl sixteen years old 
was employed in a rope factory about a dangerous machine. The 
court say: "There is evidence both of negative and positive neg- 
ligence on his part [meaning on the part of the foreman of the de- 
fendant] ; negative, in not giving the girl proper instructions as to 
the use of the machine ; positive, in expressly directing her to do 
the very thing she had done, and which was admitted was danger- 
ous, so dangerous, indeed, that the case for the defence was that she 
had been told not to do it." In regard to the negligence of the 
foreman being the negligence of the defendants, in a case of this 
kind, the court say ; " The foreman was put by them [defendants] 
in their place to employ this young person in and about dangerous 
machinery of which she was quite ignorant, and any negligence of 
his in the matter would be negligence for which they would be 
responsible." 

In the case of Md. Co. v. Fort, supra, a boy sixteen years old 
was injured while in the employ of the railroad company in a ma- 
chine shop, and while performing a hazardous act in connection 
with the machinery, and not within the scope of his general employ- 
ment. He undertook to do the dangerous act by order of one Collett, 
under whose control and superintendence he was at the time. The 
court, in the opinion, say : "But this boy occupied a very different 
position. How would he be expected to know the peril of the under- 
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taking. He was a mere youth, without experience, and not familiar 
with machinery. Not being able to judge for himself, he had the 
right to rely on the judgment of Collett, and doubtless entered upon 
the execution of the order without apprehension of danger. Be that 
as it may, it was a wrongful act on the part of Collett to order 
a boy, of his age and inexperience, to do a thing which, in its very 
nature, was perilous, and which any ordinary man would know to 
be so. * * * For the consequence of this hasty action the com- 
pany are liable, either upon the maxim of respondeat superior, or 
upon the obligation arising out of the contract of service. The 
order of Collet was their order. They cannot escape responsibility 
on the plea that he should not have given it." 

In Goal Co. v. Beid, 3 Macq. 266-295, the Scotch case of 
'Byrne v. Bum is referred to by Lord Cranworth in his opin- 
ion. He states the facts of that case as follows : " The plaintiff 
was a girl, employed by the defendant in his clay mill. She was 
altogether inexperienced, having been only nine days in the defend- 
ant's service, and she was therefore unaware of the risks from the 
machinery. Anderson, acting under Burn as the manager of the 
works, put her to remove some waste clay while the rollers were in 
motion. This was a duty which Anderson ought to have performed 
himself, and it ought not to have been done at all until he had 
caused the movement of the rollers to be suspended. The pursuer, 
in attempting to remove the waste in obedience to Anderson's order, 
sustained a severe injury from the rollers in making the attempt ; 
and she raised an action against Burn for damages. The lord ordi- 
nary held the allegation relevant, so as to entitle her to issues for 
the trial of the case." After stating the facts of the case as above 
quoted, Lord Cranworth says : " This might have been quite 
right. It may be that if a master employs inexperienced workmen, 
and directs them to act under the superintendent, and to obey the 
orders of a deputy, whom he puts in his place, they are not, within 
the meaning of the rule in question, employed in a common work 
with the superintendent. They are acting in obedience to the 
express commands of their employer, and if he, by the carelessness 
of his deputy, exposes them to improper risks, it may be he is liable 
for the consequences." 

In the case of the same Goal Co. v. McGhiire, 3 Macq. 311, the 
Lord Chancellor, referring to the case of 0' Byrne v. Burn, says : 
" It was hardly possible to apply the principle of the servant hav- 
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ing undertaken the service with a knowledge of the risks incident 
to it. She was an inexperienced girl, employed in a hazardous 
manufactory, placed under the control, and it might be added the 
protection, of an overseer, who was appointed by the defendant, and 
intrusted with this duty ; and it might well be considered that, by 
employing such a helpless and ignorant child, the master contracted 
to keep her out of harm's way in assigning to her any work to be 
performed." 

In the case of Stahlendorf v. Rosenthal, supra, this court held 
that " one who agrees to work for another in any employment takes 
upon himself the usual risks of such employment ; but if there 
exist facts known to the employer, and unknown to the employee, 
increasing the risk of such employment, the employer is bound to 
disclose such facts to his employee ; otherwise, he will be liable for 
such negligence, in case of injury to the latter resulting from such 
unusual risks." In this case the court was speaking of an adult 
employee, who is presumed to understand and comprehend the ordi- 
nary risks of his employment. The rule stated in this last case, 
when applied to the employment of a person who from youth, inex- 
perience, or want of intelligence, is incapable of comprehending the 
risk connected with a hazardous employment, would require the 
master to inform the employee of such dangers before putting him 
at his work, and if he failed to do so, would render him liable for 
an injury resulting from the danger which was known to the em- 
ployer and unknown to the employee. The other cases cited place 
the liability of the master, in case of the employment of children, 
or other persons who are not competent to appreciate the risks of a 
hazardous employment, upon like ground. 

The case of Sullivan v. India Mfg. Co., 11-3 Mass. 396, is not in 
conflict with the cases in 102 Mass. and 13 Allen. The case in 113 
Mass. simply holds that if a child be employed to operate a machine, 
and the employer fails to give proper instructions as to the manner 
of using it, the master will not be held liable, if it appears that the 
child had obtained the proper knowledge for using the machine 
from other sources before the accident happened. 

It is said by the learned counsel for the respondent, that infancy 
and inexperience do not modify the rule of fellow-servants. But 
that statement only holds good, where it appears that such employee 
has been properly instructed by his employer, as to the dangers of 
his employment, or has acquired knowledge of such danger from 
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other sources. When he has been properly instructed, and knows 
the dangers of his employment, then he stands on the same footing 
as any other employee, and cannot recover for any injury caused by 
the negligence of his fellow-servant : see Ourran v. Merchants' 
Manufacturing Co., 130 Mass. 874 ; Sullivan v. India Manufac- 
turing Co., 113 Id. 396-399 ; Anderson v. Morrison, 22 Minn. 
274. 

In the case at bar, the evidence on the part of the plaintiff shows, 
that the plaintiff was less than fifteen years old when he entered 
into the employment of the defendant. The evidence on both sides 
shows, that when he was first employed, and up to the day he was 
injured, he was employed to work above ground, a work which was 
not apparently hazardous -work. There is no evidence that he had 
ever before worked underground in a mine, or that he was at all 
familiar with the dangers of such employment. That the work 
under ground was not considered proper work for a boy of his age 
to perform, may be presumed from the fact that the defendant's cap- 
tain and his boss both testified that they had forbidden him to go 
down into the mine for any purpose. The other evidence shows 
that the mine was a dangerous place to work in, from the fact that 
blasting was constantly going on in the mine, and that the conse- 
quence of such blasting was to loosen the ore and rock in the roof 
and sides of the mine, so that there was danger from the falling of 
such ore and rock ; and the evidence establishes conclusively the 
fact that the plaintiff was injured by ore falling from the roof of 
the mine. 

We are very clear that upon the evidence in the case, the question 
should have been submitted to the jury, whether the plaintiff was at 
work in the mine at the time of the injury, by direction of the pit 
boss or of the captain of the mine ; and, if so at work by such direc- 
tion, then whether he was of sufficient age and experience, or had 
sufficient information from the captain or pit boss, or from any other 
source, to comprehend the dangers incident to such employment. 
Had the jury found that the plaintiff was sent to work in the mine 
by the pit boss or captain of the mine, on the day the accident hap- 
pened, and that, from his age, inexperience, and want of infor- 
mation, he did not comprehend the dangers attendant upon such 
employment, then the plaintiff would have been entitled to recover, 
although the injury was the result of the negligence of the miners, 
who were his fellow- servants. 
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The fact that the plaintiff was employed up to the day of the 
accident, to work above ground, at an employment not of a hazard- 
ous character, can have but little bearing on the question of the 
defendant's liability, except so far as it might, in connection with 
the other evidence in the case, tend to show that the persons repre- 
senting the defendant did not consider it proper to employ a boy of 
his age to work under ground in the mine. The evidence on the 
part of the plaintiff shows that there was no agreement to work, 
only at one kind of work, but that he was to be at the direction of 
the pit boss, and do such work as he was ordered by him to do. 
If he directed him to go into the mine to work, the plaintiff had 
the right, and perhaps it was his duty to go to work there. The 
real question to be determined, so far as the plaintiffs rights are 
concerned, is this : Did the defendant, through its agents, do its 
duty towards the plaintiff, when they sent him to work in the mine, 
(if he was sent to work there), by informing him of the dangers 
incident to that kind of work ? or was the plaintiff of sufficient age 
and experience, or had he sufficient knowledge on the subject, to 
comprehend the dangers incident to such employment? These 
questions should have been submitted to the jury. It was error, 
therefore, to nonsuit the plaintiff. 

The judgment of the circuit court is reversed, and the cause is 
remanded for a new trial. 

I. Master's Liability for Injury to In- of the employment. If a minor engages 

fant Employee. — The infancy of the em- to work, the risks of the business are 

ployee does not enable him to repudiate incident to the work. He cannot claim 

his agreement, implied in the contract of on account of infancy to be relieved from 

service, to assume all the risks of his the consequences of such risks. He might 

employment which are patent or are as well claim to enforce the contract for 

explained to him and brought home to his wages without performing any service. 

his understanding. This point is clearly If a child of unsuitable age should be 

stated by the court in the case of De employed in a hazardous business, or 

Graff v. New York Central, frc., Bd. exposed to unsuitable risks, a different 

Co., 76 N. Y. 125, 132. " The fact that question might be presented. Here no 

the plaintiff was a minor I do not think question is made but that the plaintiff 

affects the question. There are many was competent for the service which he 

expressions of judges, that the assump- was employed to render, and no negli- 

tion by employees of the risks incident gence is imputed to the defendant for 

to the business and the negligence of employing him on that account. So in 

co-servants arises from an implied agree- considering the question of contributory 

ment to that effect. In others the mod- negligence, the age and experience of 

ified liabilities of principals to employees the plaintiff, is often a material consid- 

are founded upon considerations of pub- eration, but there is no such point in- 

lic policy At all events it is an element volved in this case." 
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The preponderance of authority sup- 
ports the view advanced in this case — 
that the infancy of the employee does not 
enable him to repudiate his implied as- 
sumption of all patent risk incident to 
his employment : Anderson v. Morrison, 
22 Minn. 274 ; King v. Boston, frc, Rd. 
Co., 9 Cush. (Mass.) 112; Reardon v. 
New York, &c, Co., 51 N. Y. Sup.Ct. 
Rep. 1 34. But see contra, Beach Con- 
trib. Neg. p. 360. 

II. Does the infancy of the employee, 
using the word infancy in its strict legal 
sense, hare any effect upon the master's 
liability to him for personal injuries ? It 
is thought that it does not. The funda- 
mental rule of law governing the mas- 
ter's liability to his employee for personal 
injuries received by the latter in the 
course of his employment is that the 
servant assumes the patent risks of his 
employment. Related to this rule of 
law, is the rule of law that it is the duty 
of the master to point out and explain to 
the person seeking employment such 
risks of the employment which the mas- 
ter knows of which are not patent. 

We must now endeavor to define what 
is meant by a "patent" risk, and what 
is the extent of the master's duty to 
point out and explain risks that are not 
patent. It is thought that the word 
" patent," as used in the rule of law 
above stated, means apparent or obvious 
to a person of the degree of intelligence 
and judgment which the master is justi- 
fied in assuming the person seeking em- 
ployment to be, judging from his own 
knowledge of the person, or, in the ab- 
sence of such knowledge, from the gen- 
eral appearance of such person. The 
word does not mean obvious or apparent 
to a person of average intelligence and 
judgment. It is used relatively, not 
absolutely. Similarly the duty of the 
master to explain non-patent dangers is 
relative and not absolute. It is his duty 
to make such explanations of hidden 
dangers as would be sufficient to bring 
the nature and extent of such dangers 



home to the understanding — not of the 
man of average intelligence and judg- 
ment, but to a person of the degree of in- 
telligence and judgment, which the mas- 
ter, taking into consideration his knowl- 
edge of the capacity of the person seek- 
ing employment, is justified in assuming 
him to possess. 

Let us now revert to the question pro- 
posed at the outset : Does the infancy 
of the employee (using the word infancy 
in its technical sense) affect the master's 
liability to him for personal injuries re- 
ceived in the course of his employment ? 
It is clear that it does not. We have 
seen that the infancy of the employee 
does not enable him to repudiate his 
implied assumption of the patent risks 
of his employment. It could have no 
other effect upon the master's liability 
unless the law should assume arbitrarily 
that no infant was possessed of the same 
degree of intelligence and judgment as 
an adult, and should accordingly hold 
that dangers which would be patent to 
an adult of average intelligence and 
judgment would be non-patent to any 
infant no matter how intelligent, as a 
matter of fact, he might be — that risks 
patent to an adult of twenty-one years 
and one month are not patent to an in- 
fant of twenty years and eleven months. 
But the law makes no such arbitrary as- 
sumption against the intelligence of an 
infant, as far as the rule of law govern- 
ing a master's liability to a servant for 
personal injuries are concerned. It 
makes no special rule for the case of 
infant employees. In determining the 
fact whether a given risk was patent or 
not, or the sufficiency of a master's expla- 
nation of hidden dangers, the law looks 
alone to the degree of intelligence and 
judgment which the master is justified in 
assuming the person seeking such em- 
ployment to have. The question of the 
patency of the risk, or the sufficiency of 
the master's explanation, is in doubtful 
cases one of fact for the jury, and in 
passing upon this question they must con- 
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sider the fact that the employee injured 
was of immature age, not necessarily as a 
controlling fact in the case, but in con- 
nection with the other facts of the case 
bearing upon the capacity of the em- 
ployee. (Of course the immaturity of 
the employee's age is not material, except 
so far as it is known to the master, but 
ordinarily this fact if it exists will be 
disclosed by the employee's appearance.) 

The following authorities, which all 
relate to injuries caused by machinery, it 
is thought fully bear out the views above 
expressed. 

In Williams v. Churchill, 137 Mass. 
243 ; 8. C. 50 Am. Kep. 304, the plain- 
tiff was injured by becoming entangled 
in the loose end of a rope which he was 
engaged in making fast around a cleat 
in the bow of a tug boat on which he was 
employed. The plaintiff was an infant. 
Holmes, J., delivering the opinion of 
the court said : " It was urged that the 
plaintiff was under age and inexperienced 
and that the behavior of the loose end 
of a taut rope was a hidden danger. But 
the plaintiff was over nineteen years old, 
had lived on the sea shore all his life, 
had been to sea three summers, and had 
been on this boat four months, the time 
which it took his brother to become fam- 
iliar with the duties on board and to get 
promoted. Taking these facts, in connec- 
tion with the nature of the employment 
which he had accepted, the master had a 
right to assume that the plaintiff knew 
how to handle a line, and to order him 
to do so without special warning or in- 
struction." See also Grizzle v. Frost, 3 
P. & F. 622 ; Rd.Co. v. Fort, 17 Wall. 
(U. S.) 554 ; Fortes v. Phillips, 39 Ark. 
17 ; Coombs v. Cordage Co., 102 Mass. 
572. 

In Anderson v. Morrison, 22 Minn. 
274, the defendant had employed the 
plaintiff, a boy of fourteen, to work in 
and about an elevator in his cotton mill. 
Subsequently he set plaintiff at work in 
running a picking machine. The danger 
attending work at the picking machine 
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was greater than that attending work at 
the elevator. The court held that the 
defendant was not necessarily derelict in 
setting plaintiff at the more dangerous 
work. They say: "If an employer 
should set an adult, who had capacity to 
take care of himself, and who knew the 
risks, to do a dangerous work, of course 
the employer would not be liable for an 
injury occurring to the employee in doing 
the work. And it would be the same 
if the employee were a minor, but of 
sufficient capacity to avoid the danger, 
and who knew of the danger to be 
avoided." See King v. Boston, Src, 
Rd. Co., 9 Cush. (Mass.) 112 ; Curran 
v. Merchants' Mfg. Co., 130 Mass. 374. 

In Hayden v. Smithville Mfg. Co., 29 
Conn. 548, the court, after laying down 
the general principle that a servant with 
knowledge of the risks of his employ- 
ment assumes such risks, say : " We 
need hardly remark, that as this distinc- 
tion rests upon knowledge in the em- 
ployee, it is quite obvious that he must 
have mind sufficient to acquire the neces- 
sary knowledge. How the fact was in 
the present case (the plaintiff being ten 
years old), we will not undertake to 
decide. If the fact wag important we 
think it should have been submitted to 
the consideration of the jury. Nor will 
we say whether it is proper or not to hold 
that a child of sufficient age to be em- 
ployed in the business of a mill for re- 
ward, is mature enough to appreciate the 
hazard of his employment. We make 
the suggestion for what it is worth should 
the cause come to another trial." 

So in Sullivan v. India Mfg. Co., 113 
Mass. 396, the court say : "It may fre- 
quently happen that the dangers of a 
particular position for, or mode of doing 
work, are great, and apparent to persons 
of capacity and knowledge of the sub- 
ject, and yet a party from youth, inex- 
perience, ignorance, or general want of 
capacity may fail to appreciate them. It 
would be a breach of duty on the part 
of a master to expose a servant of this 
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character, even with his own consent, to 
snch dangers, unless with instructions or 
cautions sufficient to enable him to com 
prehend them, and to do his work safely. 
It was, therefore, competent for the 
plaintiff to show that there had been such 
a breach of duty on the part of the de- 
fendants, and although he had in fact 
gone to work in the place pointed out, 
assenting so to do, yet that he was 
incapable of appreciating the dangers to 
which he exposed himself, or of doing 
the work safely without instructions or 
cautions which he did not receive." See 
also O'Connor v. Adams, 120 Mass. 427; 
Parkhwrst v. Johnson, 50 Mich. 70 ; s. C. 
45 Am. Rep. 28 ; Reardon v. NewYork, 
#-c, Co., 51 N. Y. Sup. Ct. R.134 ; Cos- 
telloY. Judson, 21 Hun (N. Y.) 396; 
McOinnis v. Canada Southern Bridge Co., 
49 Mich. 466 ; Sill v. Gust, 55 Ind. 45. 
In Swoboda v. Ward, 40 Mich. 420, 
it was held that the mere fact that the 
employee knew of the exposed and dan- 
gerous position of certain machinery did 
not necessarily preclude a recovery. The 
court say: "Even if he (the employee) 
had known of the cogs and their un- 
guarded condition, it would not thereby 
conclusively follow that he could not re- 
cover. Other facts and circumstances 
would have to be considered in connec- 
tion therewith ; his age, his intelligence, 
his experience and such like, so that the 
jury might ascertain and determine whe- 
ther he fully understood and appreciated 



the danger." See Howard Oil Co. v. 
Farmer, 56 Tex. 301. 

In Fones v. Phillips, 39 Ark. 17, it 
was held that an instruction, " where a 
child is employed at or about dangerous 
machinery, it is the duty of the employer 
to see that he is of sufficient age and in- 
telligence to understand the nature of 
the risks to which he is exposed. And 
it is the further duty of the employer to 
explain to him the risks reasonable to be 
apprehended, in such a manner as to en- 
able a person of his youth and capacity, 
to intelligently appreciate the nature of 
the danger ordinarily attending its per- 
formance, and a failure to do this would 
be a want of ordinary care in the em- 
ployer. And it is for the jury under all 
the circumstances of the case at bar, to 
say whether the defendants have dis- 
charged their duty in that behalf, and if 
not they were guilty of negligence. And 
in determining this question, the jury 
should, together with the other facts 
proven, take into consideration the age, 
capacity, intelligence and character of 
the injured party," was a correct state- 
ment of the abstract law, although im- 
proper in that particular case, as the 
evidence clearly showed that the plain- 
tiff, who was a minor, had been fully 
instructed as to the dangers of the ma- 
chine by which he was injured, and was 
of sufficient intelligence to comprehend 
the nature of the risks of his employment. 
Louis M. Greeley. 

Chicago, 111. 
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WILLIAM H. SWIFT, PRESIDENT OF THE DIAMOND MATCH 
COMPANY, v. THE STATE OF DELAWARE, ex kel. DAVID M. 
RICHARDSON. 

A foreign corporation transacting business in a state, submits itself to the law of 
that state, and its resident officers, may be compelled by mandamus, to allow a stock- 
holder to inspect and take copies of corporate books and papers in the possession of 
such officers. 

Such a writ may be granted at the suit of a stockholder, who is neither a resident 



